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1685 Broadway LOS ANGELES
_ New York, Nvg%%sészss UasHaTON
_ : elephone 212.969.3000 NEWARK
PROSKAUER ROSE LLP Fax 212.969.2900 PARSS

Gregg M, Mashberg
Member af the Firm

Direct Dial 212.969.2450
gmashberg@proskaver.com

May 12, 2003
BY HAND

Honorable Louis B. York
Justice of the Supreme Court
80 Centre Street

New York, N.Y. 10003

Re: NYPIRG Straphangers Campaign vMTA
Index No. 107871/03 -

Dear Justice York:

Pursuant to the Court’s instructions, we write to address briefly two matters that arose at
the hearing on Friday, May 9, 2003: (1) the May 9, 2003 affirmation of Mr. Shanahan,
which was served on respondents in Court; and (2) the issue of the standing of a legislator
qua legislator in this proceeding.

(1)  Mr. Shanahan’s affirmation (71 3,6) cites New York City Health and Hosp. Corp.
v. McBarnette, 84 N.Y .2d 194, 616 N.Y. Supp. 2d 1 (1994), which stands for the
proposition that the MTA Board’s decision on March 6, 2003 was quasi-legislative and
subject to review, “if at all,” under CPLR Article 78, “in the nature of mandamus to
review." 84 N.Y.2d at 203, n.2, 616 N.Y. Supp. 2d at 5, n.2. Mr. Shanahan also cites (f
8) to Lakeland Water District v. Onondaga Co. Water Auth., 24 N.Y. 2d 400, 301 N.Y.
Supp. 2d 1 {1969), which stands for the proposition that any applicable standard of
review is extremely high: whether the government “acted in disregard of statutory
standards, in excess of its grant of authority, in violation of due process or in a
discriminating matter.” 24 N.Y. 2d at 408, 301 N.Y, Supp. 2d at 6; accord Sheldon .
NYC Transit Auth., 39 AD. 2d 950, 332 N.Y. Supp. 2d 992 (2d Dep’t 1972).

The cases cited in Mr. Shanahan’s affirmation (f 8) that deal specifically with the public
hearing requirement — the issue in this case — demonstrate why petitioners have no viable
claim under this strningent standard of review. In each of these cases, the issue was
whether respondents had prevented the public from being heard on the issues that were to
be voted upon. See Orbach v. NY State UDC Corp., 110 Misc. 2d 720, 442 N.Y. Supp.
2d 900 (Sup. Ct. N.Y. Co. 1981) (UDC failed to appoint qualified person to attend
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hearing and respond to questions); Forest Hills Residents Assn. v. NYC Housing Auth., 69
Misc. 2d 42, 50-52, 329 N.Y. Supp. 2d 69, 78-79 (Sup. Ct. N.Y. Co. 1972) (plan
ultimately adopted by board materiaily differed from the plan presented at public
hearing); Levine v. Long Isl. R.R. Co., 38 A.D. 2d 936, 938, 331 N.Y. Supp. 2d 451, 454
(2d Dep’t 1972) (no new public hearing required because plan adopted by MTA “bears a
reasonable relationship to and is derived from” proposal presented at hearing (citing
Tinsley v. Monserrat, 26 N.Y. 2d 110, 114,308 N.Y. Supp. 2d 843, 845 (1970) (same and
specific statutory requirements not met));-Reizel, Inc. v. Exxon Corp., 42 A.D.2d 500, 349
N.Y. Supp. 2d 14 (2d Dep’t 1973) (zoning decision could be attacked “where no notice is
given or the notice given is so deceptive that reasonable persons were duped into not
appearing,” but no basis on this record); County of Rensselaer v. Capital District Transp.
Auth., 42 A.D. 2d 445, 447, 349 N.Y. Supp. 2d 20, 23 (3d Dep’t 1973) (fare decision
overturned due to failure to hold a public hearing); Matter of Gernatt Asphalt Products,
Inc. v. Town of Sardinia, 87 N.Y.2d 668; 642 N.Y. Supp. 2d 164 (1996) (despite
petitioners’ misinterpretation, notice of hearing held sufficient since it “satisfied its
purpose of alerting the public to potential and contemplated revisions of local
ordinance”). :

None of the defects alleged by petitioners: (Shanahan Aff. §7) approach these factual
scenarios where the courts have considered or would consider ordering new public
hearings. The duly posted notice of public’hearing advised the public of the actions
under consideration — increasing fares and tolls and closing token booths. Nothing in the
notice can be deemed to have defeated the public’s right to attend the hearings at which,
in reality, several hundred speakers were heard on the precise matters that the MTA
Board then considered and adopted on March 6. See Tendler Aff.; Caplan Supp. Aff. 1
17-18. 5

No matter how inflammatory petitioners’ thetoric, the notice of public hearing complied
with the statutory obligation to give the public notice of the actions under consideration.
The MTA'’s reference in the notice to its two year deficit cannot be characterized as
unlawful under the governing statutes (PAL §§ 1205 (1), (7); 1263(9); 1266 (3)). Nor
can it otherwise be concluded that the MTA “acted in disregard of statutory standards, in
excess of its grant of authority, in violation'of due process or in a discriminating matter”
(Lakeland; Sheldon), based on petitioners™ effort to manufacture a legal obligation, where
none exists, to present detailed budgetary documents and to propose a budget option (that
was not under consideration) that would apply all available funds to 2003, thereby
pushing the multi-billion dollar deficit into'2004 (resulting in @ much larger fare hike next
year). See Caplan Aff. 4 11-14; Caplan Supp. Aff. 1§ 9-18; Respondents’
Memorandum of Law (PI) at 10-15. '

The MTA’s quasi-legislative action, “if at all” subject to judicial review (McBarnette),
cannot be overturned on this record. g
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) With respect to the issue of whether petitioner David A. Paterson has standing in
his capacity as a legislator, we respectfully réfer the Court to Sheldon Silver, as Member
and Speaker of the New York State Assembly v. Pataki, 96 N.Y.2d 532; 730 N.Y. Supp.
2d 482 (2001). Not only is Mr. Paterson named as 2 petitioner in his individual capacity
(Amed. Pet., Caption and § 2b), but his allegations of injury do not constitute either
rationale for legislator standing recognized by the Court of Appeals, i.e., nullification of
votes or usurpation of power. 4., 96 N.Y. 2d at 537-42, 730 N.Y. Supp. 2d at 486-90."

%]:/MZ /4/  \_ /:g/ﬂna Doy ( be é/"’y

Gregg M. Mashberg *Florence Dean

ce (by fax): All Counsel of Record

' To ensure completeness of the record, enélosed is an affidavit from Douglas R. $ussman, swom io
May 12, 2003, annexing the waccordion” notice of public hearing that was handed up during the hearmg on
May 9, and the schematic diagram of the Lawrence Sireet station that was displayed in Court during the
hearing.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK |

yuryftgs g e e L L TR R R P R LS DL L bbbl bt b e

In re the application of: ; -
NEW YORK PUBLIC INTEREST RESEARCH
GROUP STRAPHANGERS CAMPAIGN, Ixc.,

GENE RUSSIANOFF, DAVID A. PATERSON, TAS Part 2
EDITH PRENTRISS, KATHERINE ROBERTS, (Justice York)
KEITH CAUSIN, KEVIN MCRAE, FARAH
STEIDE, and ALEXANDER WOOD 107871/03
Petitioners,
and

ROGER TOUSSAINT as PRESIDENT OF LOCAL
100 TRANSPORT WORKERS UNION OF AMERICA

Peﬁfioner In Ini’é’tvenﬁon,

- against -

METROPOLITAN TRANSPORTATION -

AUTHORITY, a.k.a. MTA, NEW YORK TRANSIT
AUTHORITY, LONG ISLAN D?RAILROA?:D; METRO-
NORTH RAILROAD, STATEN ISLAND RAPID

TRANSIT OPERATING AUTHORITY, LONG ISLAND
BUS COMPANY, Peter 8. Kalikow, Chair/Commissioner

of the Metropolitan Transportation Authorify and

Lawrence G. Reuter, as President of MTA New

York City Transit Authority, ang@ XYZ Corps. 1-20, private
Bus company and others under ¢ontract withi:the named
Respondents to supply transportation serviées to the public
Whose corporate identities are unknown and to be determined
in discovery, : ;:
Respondents.

o S e L L L L LS

AFFIDAVIT OF Di:iijGLAs R. SUSSMAN
STATE OF NEW YORK )
) ss.0°
COUNTY OF NEW YORK )

DOUGLAS R. SUSSMAN, being duly swom, deposcs and states:
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1. I am Deputy Director, Government and Community Relations, Metropolitan
Transportation Authority (“MTA”).‘: As part of my official duties, I was responsible
for overseeing the dissemination of :h;formation and materials in connection with the
public hearings held in February 20@3'in connection with proposals to increase fares
and tolls and close token booths. I am personally familiar with the matters set forth
below. ‘.

2. Annexed as Exhibit A is what we refer 10 as the “accordion” notice of public
hearings. This document was made év::ilable to members of the public who attended
each of the ten public hearings, andwas provided to anyone who otherwise contacted
the MTA requesting information regﬁfding the public hearings.

3. Annexed as Exhibit B is a reduced ;férsion of the schematic diagram of the Lawrence
Street station, showing the proposet;i‘;’:dosing of one of the two token booths at that
station. The full-size schematic (17” x1 1) was posted in the station. This schematic
notice is an example of the type of séhematxc notices that were posted in each of the
177 stations for which token booth fc_l:osmgs had originally been proposed. These
schematics were boundina “yellov'v’%ook” and, like the “accordion” informational
material, were made available to membcrs of the public who attended the hearings or

otherwise contacted the MTA for mfonnatlon

Sworn to before me
May 12, 2003 . .—mt\ga_ﬂ_;m&r-___
N _

blic
ROGER J, SCHIERA
NOTARY PUBLIC, Stste of New York
Mo, ¢D13768
CQualiied in Suffstk County
Commission Crrioa Ap:it 17, 2627
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